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Part One: Statutory Interpretation
Lochner v. People of the State of NY (US, 1905)

· Holding: law setting maximum hour restriction for bakers held unconstitutional

· No legitimate ground for limiting the hours a baker may work or interfering with the right to contract – law doesn’t have to do with health or safety
· Harlan (dissent): statute isn’t unconst since it doesn’t exceed legislative power – it is rational and serves legitimate ends (public welfare), and falls within police power

· May have to do with judicial competence and accountability ( courts shouldn’t legislate

· Recognizes the shortcomings of common law

· Holmes (dissent): dominant opinion will inevitably become law – so no reason to block progressive values

· Malamud ( legislation was probably beneficial to bakers but not to the public or the unemployed (likely came about because of a strong union push)

· Court’s ruling may reflect fear of a slippery slope resulting in unionism and socialism

· Ruling came to be rejected under the New Deal
The Legislative Process
· Only legislators can introduce bills

· Bills are generally referred to standing committees by the presiding officer of the chamber

· Committees are an invention meant to increase efficiency and expertise

· Bills can be framed to reach a certain committee

· Committee chairs have a great deal of power

· Committee reports are submitted to Congress as a whole

· Once a committee marks up the bill to its satisfaction and votes to send it to the full legislative chamber, the committee staff drafts a report on the bill that will be circulated to the other legislator

· Floor debate in the Senate may be subject to filibuster – lots of spots where a bill can falter

· Floor debate is structured by the Rules Committee

· Amendments are often added strategically – perhaps to kill a bill or severely weaken it

· Conferences are formed if the chambers pass different versions of a bill

Civil Rights Act of 1964
· Calls into question Holmes’ view that dominant opinion becomes law

· Points instead to the notion that theories of legislation are one-sided

· Act resulted from: unchecked power of committee chairs, party discipline, logrolling, party back-dealing, compromises, Kennedy’s assassination, LBJ’s mastery of Senate politics, and a failed killer amendment
THEORIES OF LEGISLATION
Understandings of legislative process shape how judges interpret statutes

· What theory you subscribe to determines how you believe one should weigh the value of various sources of information in statutory interpretation

· If you think the legislative process works, and that statutes advance broad public goals ( want to give statutes as broad a reading as possible

· i.e. Griggs court’s expansion of Title VII to include disparate impact claims

· If you don’t like legislation, think statutes are inferior as a source of law (formalism) ( want to give statutes a narrow reading

· Want to look at common law background to see how to treat situation

· i.e. Easterbrook in LSD case

· Harlan’s dissent in Lochner

· Legislatures are better able to assess facts (as opposed to courts)

· Can bring in scientists and experts and allow public hearings, more accountability, incentives, doesn’t depend on the wealth of particular lawyers

· But courts have expertise in legal analysis, techniques of trial

Alternatives to courts and legislatures

· Direct democracy ( referendum

· Administrative agencies (see part two)
Descriptive theory: theory of how the legislative process actually works

Normative theory: theory of how the legislative process should work

I. INTEREST GROUP THEORIES

Focus on the influence and behavior of organized groups in the politically process

PLURALISM
1. Basic elements of the theory

a. Citizens have different opinions and economic interests, so they organize into interest groups for political action / to express their interests
i. Groups are usually in opposition, but may form a coalition

b. Interest group politics results in “pluralism” – the spreading of political power across many political actors

c. Politics = the process by which conflicting interest group desires are resolved (stark view)
2. Different normative standpoints within pluralism

a. Optimistic pluralism thinks majorities win out – so in general the best ideas succeed, and the worst are discarded

i. Normative and descriptive ( states how the process works, and says it’s a good thing

b. Pessimistic pluralism thinks something other than the majority is winning out – specifically groups with the most people/most intensity, nonmajoritarian pluralism
i. Descriptive ( describes warped process that leads to bad results

c. Resigned pluralism thinks that the view of the dominant majority tends to become law, and whether or not that is good isn’t for them to decide

3. Criticisms of pluralism
a. Assumes all views and interests are represented

i. And even if everyone is represented, often have divisions within the group itself

b. Groups that get their way don’t necessary represent the majority – they are just the groups that shout the loudest (have most resources)
i. And these groups aren’t necessarily doing their part to contribute to the greater good

ii. Also problem of free-riders

c. Politicians don’t necessarily support views of groups – may have their own interests

d. Legislation is often watered-down because of compromises between groups – logrolling 

Pluralism + Textualism

· Could make it work, but not optimal
Pluralism + Purposivism

· If take optimistic view ( would work well because equate will of majority with public good

· If pessimistic ( wouldn’t work because of interest groups – will of majority not necessarily winning out
Pluralism + Intent

· Perhaps could get intent if take optimistic view of coalitions, compromises to reach an equilibrium for public good – but much trickier
PUBLIC CHOICE THEORY (faction of pluralism)
1. Basic elements of the theory

a. Apply economic models to political behavior – see politicians and voters as rational utility maximizers in a microeconomic world of politics/competitive market
i. Lays out a model in which items get onto legislative agenda based on distribution of benefits and costs of legislation 
ii. Less optimistic than pluralism – consists of applying econ principles to state action

b. Political actors each have their own individual interests (i.e. reelection and other interest)
c. Interest groups are the demanders of legislation – send benefits to politicians who return government favors (rent-extraction)
i. Favors include: passing a bill, avoiding clear choices by delegating decisionmaking authority to agencies, explicitly allocating benefits, or refusing to support a bill

2. Demand side ( how something gets onto the legislative agenda
3. Supply side ( what legislators will do once it’s there

	Distributed benefits / Distributed costs

Majoritarian politics: general-benefit / general-taxation (usually involves public goods), little group activity on either side (no strong pressure from organized interests), little legislation – no bill or symbolic action (likely to have vague language)
	Distributed benefits / Concentrated costs

Entrepreneurial politics: general-benefit / specific-taxation, broad opposition from specialized interests, free rider problem, ambiguous legislation delegated to agencies who will be captured

	Concentrated benefits / Distributed costs

Client politics: specific-benefit / general taxation, strong interest group support (rent-seeking), weaker opposition, costs allocated to uninformed public, little agency delegation (Congress wants to self-regulate)
	Concentrated benefits / Concentrated costs – WAR!
Interest group politics: specific-benefit / specific-taxation, constant conflict over payments of benefits and burdens of cost (and leg will incur wrath from someone), no legislation at all or delegation to agencies

(**most labor law falls into this category)


4. Criticisms of public choice theory

a. Legislation isn’t necessarily doing what’s in the best interest of a majority of constituents, let alone what’s in the best interest of the general public

b. Oversimplifies the process

c. Ignores rent extraction – politicians receiving benefits and favors and doing nothing in exchange

Public Choice + Textualism

· Don’t make statute broader – lawmakers not entirely reasonable often laws passed for the wrong reasons
Public Choice + Purposivism

· Hard to see what the general purpose was, when each actor is out for his own interests

· Maybe look to original interest group that demanded legislation to see what mischief was being addressed

· Read purpose into statute
Public Choice + Intentionalism

· No real discernible intent from interest group wrangling
Criticisms of interest group theories of legislation 

· Interest group success depends on context as much as money or power

· President left out entirely
· Views preferences as independent and prior to political activity – but participating in decisionmaking significantly affects the way we think about an issue

· Political parties also play a larger role now
II. PROCEDURALIST THEORIES

Focus on the procedures by which a bill becomes law

PROCEDURALISM
1. Basic elements of the theory

a. Legislature is a sort of machine in which public views pass through and are analyzed to find the true interests of the country

b. Aims to look at structure as a way of explaining and correcting what seem to be process flaws

i. Involves looking at whether result is ‘right’ or ‘wrong’ – could say funnel points just slow things unnecessarily or could say they eliminate the unimportant legislation
ii. Think about ways of changing structures within legislative process

c. Checks and balances serve to control extremists in one branch of gov

2. Vetogates ( procedural doors/choke points in the legislative process (committee reports)
a. Congressional process itself creates most of the “gates” that a bill must pass through, and where it can be killed rather than moved along to the next stage of the process

i. All legislation is full of process failures, so create blockages that make it difficult that any legislation will pass

b. Means that determined minorities can often kill or seriously maim legislation 

i. Or alternatively can extract concessions from enacting coalition

3. Liberal Theory ( statutes should be hard to enact, it’s good that legislation is hard to get through
a. Requirement of bicameralism and presentment to Pres assures that most social and economic problems wouldn’t generate legislation at all

i. Good for textualism – if something is passed, should follow it strictly – don’t give them any more than they got

b. Favors private autonomy and free economic markets, generally disfavors government regulation

i. Let common law handle it – don’t need to bring legislators in

4. Republican Theory ( deliberative value of process serves the public good
a. Procedures can be seen as the way to shape public deliberation on legislative proposals, so they better serve the public good


i. If use process logically, can create opportunities for deliberation

1. Importance of deliberation – it is an end in itself, serving the larger instrumental purpose of improving public policy (good for both purpose and intent)
2. Or might think that deliberation just slows thing down

b. Political outcomes under majority-voting schemes won’t necessarily reflect majority preferences

c. Strategic behavior may occur, and obviously can affect legislative outcomes

i. Works well with intent / purpose theories

5. Criticism of proceduralism

a. Institutions are constantly changing, so it’s important not to oversimplify the process

Proceduralism + Textualism

· Legislation passed the political machine which is designed to constrain what comes through – it is the result so enact the statute as it was written
Proceduralism + Purposivism

· Can look at vetogates as moving the legislation along, and then can say the main purpose is what moves through unchanged

· Main thing statute is addressing, otherwise wouldn’t be moving along
Proceduralism + Intentionalism
· See evolution of the legislation, look at process to determine why certain things in legislation
· i.e. why amendment in here? what compromises reached?
· As passing through vetogates, then can read intent from whether something thrown in for logrolling / moving through or not
III. INSTITUTIONAL THEORIES

Focus on broad governmental structures

INSTITUTIONALISM
1. Basic elements of the theory

a. Tries to model what the structure of the decisionmaking process is in order to find out what the outcome will be (outcome-oriented)
i. Focus on what Congress was thinking when it enacted the legislation

b. Takes public choice kind of method but doesn’t involve interest groups – political outcomes depend on several interdependent decisionmakers

i. Decisionmakers (political players) sometimes act simultaneously and sometimes consecutively – but each decisionmaker is aware of interdependence

1. i.e. threat of veto between Congress and Pres

c. Anticipated-response feature
i. Political players are goal-oriented – preference for one scenario over the other determined by which will ultimately achieve an outcome closest to their own preferred policies

1. Institutional models often in form of anticipated response ‘games’ -- each player’s choice determined not only by his own raw preferences, but also by his place in the decision process and his understanding of preferences of players who follow him

2. Doesn’t assume that goals are economic or self-interested, though they often are

2. Role of Executive

a. Pres can threaten a veto and try to use it to influence Congress

i. Threat of veto is a powerful institutional example – shows that branches need to be in communication with each other

b. Pres going to try to communicate his preferences to Congress ( negotiation occurs between Legislative and Executive branches to affect outcome

3. Role of Judiciary

a. Lower courts align with what they anticipate higher courts will do

i. Judge could be strategically trying to develop his career, or could truthfully believe in the position of the decision

b. Judges interpret statutory language ( Legislature may change the language after the fact by amending a statute

i. Could be seen as judge catching vague language and fixing the statute

ii. Or could be seen as judge being difficult, making Legislature re-work statute

4. Role of Legislative

a. Current Congress looks at a law—not the enacting Congress

i. If new Congress doesn’t agree with judge’s interpretation, can essentially re-write statute

1. Can say they don’t agree that this was the intent of original Congress 

2. Can say judge misinterpreted original language, and now must re-write

b. When leg is monumental, Congress wants to be seen as protecting it (focus on original context)
c. When lots of time has passed, Congress may focus on current context instead

5. Criticisms of institutionalism

a. Simplifying view of preferences as stable and unchanging

i. Preferences can be profoundly affected by deliberation 
b. Simplifying assumption that players have full information about preferences of all other players

i. Info is costly, often incomplete, and players can make mistakes in their predictions

c. Can see why institutional approach is important when look at relationship between political branches—but what about the courts?
i. Problem of implementation, legitimacy, trying to force political branches to do the work of the courts by not allowing them to participate

ii. Judges may not be able to understand actions in this game

Institutionalism + Textualism

· When legislature is enacting a law, partially looking to how it is going to be interpreted

· So statute should be interpreted how the legislators at the time thought it would be intepreted
Institutionalism + Purposivism

· Can you deconstruct the game?  Imaginatively reconstruct the game?

· Can you ever really know people are behaving strategically?
Institutionalism + Intentionalism

· Similar to purposivism – but slightly more difficult, because specific intent is often responsive to how other actors are behaving
Theories in practice

· Griggs v. Duke Power (US, 1970)

· Period in which there was more of a consensus that judges needn’t be literalistic in their view of language – judges are really part of the process of effectuating a vision

· But whose vision remains – original Congress or current Congress?

· Holding: A test that appears facially neutral is discriminatory if it has the effect of excluding a protected group without a strict showing of business necessity
· Not rooted in statutory language, but rather in general purpose shared by statute and SC’s understanding of what has to happen in keeping with the Const ( purpose gets read back into the statute

· General rule is that legislation only applies prospectively (and not retroactively) unless Congress indicates otherwise

· But if don’t look retrospectively here, Title VII can only go so far

· EEOC’s interpretation is the only viable definition that maintains the broad purpose of the act

· Language ignored in favor of purpose

· Court subconsciously knew that Congress had moved to the left – figured what it was doing would be acceptable to the current Congress
· Methods of interpretation at play
· Optimistic pluralism: Court expands Title VII to include disparate impact claims because thinks statute advances broad public goals (also dynamic statutory interpretation)
· Game theory: EEOC and SC moving policy in leftward direction away from legislative intent – see as rent-seeking by Court

· Critical race theory: Court attempts to see law from view of those the statute is trying to help, asking what needs to be done from the perspective of these people

· Int’l Brotherhood of Teamsters v. US (US, 1977)
· Leftward movement in Congress—but complex political environment now in which Democratic Party being dismantled, and Southern whites starting to vote Republican
· Holding: Company’s seniority system didn’t have its genesis in racial discrimination, and had been maintained free from any illegal purpose.  The fact that the system doesn’t extend retroactive seniority to pre-Act discriminatees doesn’t make it unlawful.
· An otherwise neutral, legitimate seniority system doesn’t become unlawful under Title VII simply because it may perpetuate pre-Act discrimination
· Step backwards from Griggs
· Deviates from EEOC – follows language more than purpose
· Methods of interpretation at play
· Public choice theory: Court trying to please groups that were unhappy with Griggs
· Unions were fine with holding re: testing, and had been complaining all along about seniority

· “Innocent” white workers’ interests were being compromised

· Institutional theory: compromise on the issue – be radical to get it off the ground (Griggs) but then back off once societal changes start happening

· Nixon trying to divide Democratic party so that more conservative members would join Republican party (backlash still prevalent in ‘77)
· Politically sensitive SC could sense the political change in the air – times shifting out from under mass public support for civil rights movement
THEORIES OF STATUTORY INTERPRETATION
EVERY THEORY STARTS WITH THE TEXT – dealing with ambiguity, how do you read the text if it could plausibly have more than one meaning?

· At the end of the day, if the text isn’t telling you what to do, need to have a route to take
PURPOSIVISM

Interpreter chooses the interpretation that best carries out the statute’s purpose ( first move = what they know/can discern about what harm Congress was trying to fix
General legislative purpose (“The Mischief Rule”)
· Job of courts is to discern legislative purpose ( court’s role is to attribute to the statute the meaning most consistent with the general purpose envisioned by the enacting legislature
· Court looks to the general goal of the law (what mischief it is trying to fix and how) and tailors the text to meet that goal

· i.e. Civil Rights Act ( broadly speaking, Congress was trying to combat discrimination

· Interpretive – court should put itself in the position that enacting legislature was in

· Court is broadly remedial on the one hand, and narrow in its interpretation of legislative exceptions ( effectuates the broad purpose and simultaneously keeps the ‘bad guys’ from making exceptions that interfere with that purpose
· Courts are viewed as being in partnership with legislation – have a great deal of power

· Two-step process of statutory interpretation
· Step 1: What was the mischief that the law sought to address?

· Step 2: Interpret the statute in a way that will help get rid of the problem and advance the remedy
· Most often broad purpose of statute will appear on its face (i.e. as clear as statute name)

· But can use legislative history and committee reports to back up what you’re saying

· Consistent with Republican Theory

· Pragmatic

· Checks and balances help prevent abuse

· Consistent with Optimistic Pluralism

· Inconsistent with Public Choice Theory
· Which says actors have no purpose other than being elected

Dynamic statutory interpretation
· Because circumstances change, interpretation of the law must change with it ( apply broad purpose intended by Congress to new issues that arise

· When two statutes conflict, give narrower meaning to old one to accommodate directives of new

· Modify policy to deal with internal problems resulting from outside changes

· Related legislative theories

· Optimistic pluralism/republican: legislative process results in meaningful outcomes

· See in Griggs ( doesn’t matter what they say in the statute 
Extreme ( extreme caustic nihilistic realism (“real to the max”—TMK)
· Judges are primary policy-makers—Congress isn’t a partner in this process

· Judges have the most amount of power, total discretion
Bounded purposivism
· Invented by Malamud as another way to deal with what judge should do if Congress’ intent is unclear

· Looks at the broad purpose of the law, but constrains it within certain limits

· i.e. not taking statute to any extreme – purpose is within certain reasonable confines (need to figure out what those confines are in a given situation)

Legal process theory (not a mode of statutory interpretation – a philosophy of the law)
· Best test of legislation is whether it was the product of sound process

· Law as purposive activity, intended to solve basic problems of social living

· Emphasize statutory purposes, and see judges and agencies as helpful partners in updating the law

· Goal of judges ( develop a reasoned pattern of application of law

· Look to legislature for history and sense of what application should look like
· If like the process, then probably more willing to interpret the statute broadly
INTENTIONALISM

Interpreter identifies and then follows the original intent of the statute’s drafters ( first move = text (in context)
Specific intent ( asks what legislators thought they were doing as to a particular issue – more case-specific inquiry
· This is fictive – imputes to Congress intent as to a particular situation that they didn’t consider

· Imaginative Reconstruction

· Scalia would be more on board with specific intent than with general purpose – would say intent is shown by the words of the statute, what Congress specifically spoke to
Specific legislative intent (“The Golden Rule”)

· Courts aren’t full partners in effectuating purpose ( court’s role is to give the statute the meaning most consistent with the intentions of the enacting legislature
· i.e. did Congress intend to permit affirmative action under Title VII? did it intend for the Civil Rights Act to trump seniority systems (Teamsters) ?

· More concerned with judges having limited power and with the legitimacy of interpretation (go back and see what Congress intended to do)

· Step 1: take statute as a whole, give words their ordinary meaning, and interpret purpose of law – if there are inconsistencies/absurdities, have to come up with another possible meaning of the text

· Look at congressional statements, legislative history ( use to make an intent argument

· Golden Rule = give statutes plain meaning unless you reach an absurdity

· Step 2: choose a meaning that doesn’t lead you to an absurd result

· Imputes to Congress an intent about what ought to happen in this particular situation (as opposed to imputing a broad purpose and leaving this situation up to Court’s determination)

· “Fictive” specific intent – Congress didn’t actually think about this situation

· Different usage of ‘intent’ ( Congress didn’t have a specific intent with regard to this problem, but value consistency and lack of absurdity, so impute these values to Congress
Imaginative Reconstruction
Comes up where no evidence that Congress dealt with the issue

· Role of judge then becomes to determine what Congress would have done

· Look at what Congress did with similar provisions, look at conditions in society at the time the statute was enacted/debated

· Purposes tend to remain constant over time

· But intent can become obsolete, or new questions might come up
Purpose vs. Intent ( Holy Trinity example

· General purpose = broadly to protect the US economy from the importation of contract labor
· Broadly effectuate Congress’ purpose and construe exceptions narrowly
· Would say Congress had a broad purpose, and was only prepared to make certain exceptions (which are delineated in the statute) – Congress intended to exclude from those exceptions anyone specifically not mentioned
· Congress doesn’t say the purpose of the statute is to preserve us as a Christian nation (i.e. only exclude certain types of immigrants)
· But could also define specific purpose = define it as responding to a specific mischief/evil

· Would look to historical context and see what purpose was to keep out specific “unassimilable” immigrants

· Then the minister would be allowed in, because not one of the specific types of immigrants Congress intended to exclude

· Specific intent = Congress’ specific intent can’t have been to exclude ministers, because it wasn’t thinking about them at the time
· But this is fictive ( if Congress wasn’t thinking about them, how did it have an intent?

· Court imputes its values and beliefs onto Congress

· Reading values back into statute, assuming that Congress would have followed them, and assuming that Congress wouldn’t have intended to create an ambiguity
TEXTUALISM

Interpreter follows the “plain meaning” of the statute’s text ( first move = any text
**On exam, only need to apply “textualism” broadly – but can mention that there are different ways within textualism to interpret something (not a totally fixed concept)
Plain meaning/Textualism 

· If language of statute is plain and admits to only one meaning, Court must interpret that way even if it leads to an absurdity (i.e. everyday human being would find the interpretation absurd)
· Not for Court to question Legislature – too much discretion in deciding what is absurd and what isn’t – must adhere to words of the Act and leave for Legislature to set it right if necessary
· But this is ‘fictive’ too – by assigning a ‘plain meaning,’ you are inherently making a choice based on your own view/interpretation

· Want everything to be legitimate, consistent, etc – so read language transparently

· Apply dogmatic view of what words ‘mean’ – use dictionary

· Proponents want average citizen to look at the statute and know what it means—so looking at meaning of text now, not meaning when it was enacted

· Should theoretically use only contemporary dictionaries

· If this creates an absurdity, Congress has to come in and update it

Scalia’s “new textualism” 

· Vehemently opposed to use of legislative history
· Though in practice does sometimes look to leg history to determine if meaning is absurd

· Willing to find and correct absurdities, but normally only in a constitutional context (i.e. will only fix constitutional problems, not everyday absurdities)

· If there are competing possible explanations of a text, will interpret in a way that does the least amount of violence to the text (rather than necessarily what Congress intended)
· So looking more at specific intent than broad purpose

· Posner ( flexible textualist – he is big on efficiency, and will find the most efficient route to an outcome

· That may at times include legislative history

· Ultimately following law and economics as guide – trying to find a clear, workable statute that will provide guidance going forward

Extreme ( strict textualism/total literalism (“The Literal Rule”)
· Powerful rejection of putting courts in role of interpreting statutes ( even trying to give plain meaning is too discretionary

· No judge discretion – so exercise flat-footed textualism and leave it to Legislature to fix

· Ends up making it hard for Congress to legislate because court won’t be there to fix problems

· Easterbrook ( won’t use dictionaries – comes up with his own meaning based on “ordinary parlance”

· i.e. LSD case
Positivism ( deeper philosophical concept about sticking to the text of the statute, deferring to Legislature
· It is the words of the statute that bind, not intent

· So defer to plain meaning of statute

· Society has gotten more complex, and judges shouldn’t even try to figure it all out
· Plus they should be neutral, leaving the policy decisions to the Legislature

· Holmes’ dissent in Lochner
Formalism ( broader view that common law/traditional legal structures are better than the nitty gritty workings of the political process

· Look at the text of the statute, give it a narrow reading
Continuum = how free are the judges?

(most discretion)

1. Nihilistic realism

2. Broad “general” purpose

3. Bounded “purposive”

4. Specific Intent

5. Textualist

6. Strict textualism/nihilistic textualism
(least discretion)
( Many similarities between the two ends (Congress isn’t really saying anything through statute, courts have a lot of discretion), but realism is willing to accept the reality of indeterminacy, and literalism rejects it as illegitimate

Theories in practice

· Holy Trinity Church v. US (US, 1982)
· Holding: Despite plain meaning, inconceivable that Congress truly intended the law to apply to pastors and other skilled laborers

· Intentionalism: even if the language says one thing, the spirit of the statute can prevail and overrule specific language

· Brewer: “It is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the meaning of its makers.”
· Fishgold v. Sullivan Drydock (2nd Cir, 1946)

· Holding: “Layoff,” which is a temporary status, isn’t the same as “discharge,” which is permanent – therefore layoff not covered under the law

· Intentionalism: when statute was passed (1940), Congress wouldn’t have intended a broader privilege, since at that time country was at peace and WWII wasn’t predictable

· Imaginative reconstruction ( clear from specific intent what provision was meant to do?

· If yes, follow that
· If it’s unclear, put yourself in the position of enacting Legislature, and see what options were available and what they might have wanted to do

· Here Learned Hand’s holding falls under specific intent interpretation ( want to protect servicemen, but only to extent that Congress would have meant when it enacted statute
· Would probably do this if you trust courts less – don’t update what Congress originally intended (or would have intended)
· Shine v. Shine (1st Cir, 1986)

· Holding: Requiring one document can’t be what Congress intended, because it would put form over substance (absurd result).

· Court finds a subsequent statute and applies it retroactively

· Could be that statutory language meant this all along, or that Congress corrected language later to show what they meant to say

· Intentionalism: the result of an obvious mistake shouldn’t be enforced, particularly when it overrides common sense and evident statutory purpose – so court finds a different reading

· Statute, if narrowly construed, court convey a meaning not intended by anyone

· Good example of court fixing legislative “mistakes” through legislative history and bankruptcy policy
· Griffin v. Oceanic Contractors (US, 1982)
· Holding: Must look at plain language of statute, which calls for damages from date when wages were due until the date of actual compensation.  

· Plain meaning: must directly apply language of Congress when it’s plain

· Sweepingly dismisses specific intent – “It is enough that Congress intended that the language it enacted would be applied as we have applied it.”
· No room for judicial discretion – had been discretion, but amended language shifts to no discretion
· Intentionalism (imaginative reconstruction): Stevens (dissent) ( must decide how legislature would want it applied to case at hand – literal reading defies intent of Congress

· Will of legislature isn’t reflected by a literal reading of the statute – and clearly isn’t reflected if the result is absurd

· “Dog didn’t bark” concept = Congress didn’t mean to make changes unless Congress made those changes clearly (“clear statement rule”)

· Court assumes discretion unless statute is clear that discretion is removed
· Congressional silence may be more persuasive than one legislator’s comments

· US v. Locke (US, 1986)

· Holding: Statute says the deadline is before Dec. 31st—so Dec. 30th is the deadline.

· Plain meaning: Marshall (majority) ( Congress usually uses the phrase “on or before” – but it didn’t choose to say that here, so Court should follow the statute

· Use of term “plain language” here is inherently making a choice about the audience – even though text is clear, many are going to be misled

· Plain meaning in context: Stevens (dissent) ( Court should correct this clear mistake – because people will read the language as being able to turn it in on Dec. 31st and will be trapped

· Argues that courts do correct scrivener’s errors

· TVA v. Hill (US, 1978)
· Holding: Congress is being absolutist here – so Court reads statute as written and enjoins Dam.
· Plain meaning: Burger (majority) ( statute means what it says because its terms are plain – but not pure Textualism, because also looks at legislative history
· Says Congress meant to be absolutist about this, so Court must implement statute as written if they will ever implement an absolutist congressional demand

· Intentionalism/plain meaning in context: Powell/Blackmun (dissent) ( can avoid absurd results by reading statute more narrowly – dam project was a huge congressional investment, and intent should be considered as protecting this investment

· Rehnquist (dissent) ( ought to take a clearer Congressional statement to rob equity courts of their discretion (clearer statement than was used here)
· Green v. Bock Laundry (US, 1989)

· Holding: Rule protecting admission of prior felony evidence only relevant to defs in criminal trials – provides no protection to plaintiffs or defs in civil cases.

· Intentionalism: Stevens (majority) ( looks at legislative history to determine meaning of “defendant” – says statute only applies to criminal defs, so adds in the word “criminal”

· Imaginative reconstruction
· New textualism: Scalia (concurrence) ( court should only (1) determine how the language in question is most commonly used, and what it most commonly meant to Congress and country, and (2) look at state of surrounding body of law that statute amends

· Scalia says his interpretation would do the least amount of violence to the statute

· Won’t look at leg history – but does look at evidence law in general – so departs from pure plain meaning because of the absurdity and agrees with adding “criminal”
· Specific intent: Blackmun (dissent) ( question is really how Congress intended its enactment to apply to the facts of the case at hand

· There is an absurdity here that needs to be fixed

· Chisom v. Roemer (US, 1991)

· Holding: Judicial elections are included under Voting Rights Act.

· Purposive: Act should be interpreted in a manner that provides the broadest possible scope in combating racial discrimination

· Then turns to text, then uses prior court decisions for support

· Looks at law in context with other laws, and in terms of its broad purpose

· New Textualism: Scalia (dissent) ( (1) find the ordinary meaning of language in its textual context, (2) using established canons of construction, ask whether there is any clear indication that some permissible meaning other than the ordinary one applies

· But Scalia isn’t being strict textualist – reaches to context to reach answer

· Essentially there are two ‘plain meanings’ here – demonstrates that plain meaning is contextual

· WV University Hospitals v. Casey (US, 1991)

· Holding: Since language includes no mention of experts, can’t just say Congress forgot, or they would have done it had they thought of it.
· New Textualism: Scalia again looking to context – looks at other statutes re: attorney’s fees

· In no case are the justices just looking to the language of the statute

· Again two ‘plain meanings’ here – so both sides look to context 

· US v. Marshall (7th Cir, 1991)

· Holding: Congress intended the LSD statute to include the weight of the carrier with which the LSD was mixed.

· Textualism/Positivism: Easterbrook (majority) ( follow clear ordinary parlance
· Interpretive moves:

· Ordinary parlance

· But doesn’t reference a dictionary – actually has a principled stance against looking to dictionaries because judges can shop for definitions

· Says ordinary parlance doesn’t create ambiguity – judges create ambiguity in an effort to explain away decisions they don’t like

· Looks to persuasive precedence

· Precedent is the answer unless there is case-specific evidence to the contrary (which Posner says there isn’t here)

· Says there isn’t a problem with enforcing statute as is – but if there was, treat it by invalidating the statute, not by modifying it to what you think Congress must have meant 
· Textualists think courts have too much discretion if they are interpreting statutes to avoid Constitutional problems

· Limit judicial discretion as much as possible

· Purposivism: Posner (dissent) ( enforcing statute as written would lead to absurd results – so he takes a pragmatic approach to interpretation
· Says the statute as written violates the Const, so need another way to interpret it

· Says the literal view isn’t the better view here – flexibility is better

· Looks at ordinary language and comes up with a different result

· Also looking at congressional history

· Rather than determine exactly where the line is, would rather Court come up with an interpretation of the statute that doesn’t get so close to it

· FDA v. Brown & Williamson Tobacco (2000)

· Holding: Congressional action makes clear that FDA lacks power to regulate tobacco – not merely evidenced by Congressional inaction, but by the enactment of a regulatory scheme that is essentially incompatible with FDA jd

· Parties switch in this case – probably outcome-driven

· Intentionalism: O’Connor majority ( look to legislative history, original intent

· Court should look to statute in its entirety, as well as legislature’s “common sense”
· This decision is based on 25 years of legislation and interpretation (including longstanding agreement that FDA couldn’t regulate tobacco)
· General intent ( enacting Congress wouldn’t have intended to outlaw tobacco

· Textualism: Breyer (and other liberals) (dissent) ( cigarettes fall under statutory definition of “drugs” in the literal sense

· Acting as pure textualists – saying plain meaning contradicts majority’s holding, and later acts of Congress don’t matter

· United Steel Workers of America v. Weber (US, 1979)
· Clash of different statutory purposes, different legally protected rights, and different SC signals

· Holding: Title VII’s prohibition against racial discrimination doesn’t condemn all private, voluntary, race-conscious affirmative action plans.

· Court doesn’t answer question of what counts as affirmative action—but by allowing it here, ends up setting up test for determining bounds of acceptable affirmative action

· Test = private, remedial, voluntary, doesn’t unduly “trammel” rights of non-minorities, temporary

· Intentionalism: Brennan (majority) ( Holy Spirit-esque focus on “spirit” of the statute

· Focuses on specific Congressional purposes in enacting the statute
· Also an efficiency/economic waste argument – pragmatic decision 

· But arguably misuses leg history – if enacting Congress had been faced with this issue, wouldn’t have passed a statute that authorized private, voluntary affirmative action

· Blackmun (concurrence) ( pragmatic voluntary affirmative action is a better solution by requiring plaintiff to prove intentional discrimination or violation of Griggs
· Agrees that Title VII should be interpreted in light of the unanticipated effects of the statute and appealed to fairness and workability

· Dynamic, fluid approach
· Textualism: Rehnquist (dissent) ( focuses on language – says Brennan is doing a lot when he says it was Congress’ purpose for the courts to find a way of fulfilling some symbolic purpose

· Also looks at legislative history to show that intent was to make all employment decisions based on race illegal – specifically to prevent voluntary affirmative action

· Both sides claim intent supports their view

· Johnson v. Transportation Agency, Santa Clara County (US, 1987)
· Holding: A plan considering race or gender along with other factors is valid in a public employment context, where there is an existing imbalance in the workforce.
· Intentionalism ( expands Weber from public to private sector, and from race to sex

· Could say this move means formally losing all legal coherence—so are outcome-driven

· Goals of statute ignored here – no evidence from leg history that advancing women was the purpose of the statute 

· Pragmatic move relying on another pragmatic move (Weber)

· But being coherent in terms of broader social policy

· Stevens (concurrence) ( shouldn’t adhere to strict construction of Act when it would seem to defy its intention of reducing discrimination
· New Textualism: Scalia (dissent) ( expands Weber from public to private sector, and from race to sex – creates a coherence problem

· BOE v. Taxman (US, 1996)

· Holding: School board policy violates both principles of Weber – it doesn’t serve a remedial purpose or redress existing imbalance, and unnecessarily trammels rights of white employees.
· Court could have also followed the statute – statute competing with precedent here
· Original purposivism: Title VII’s express purpose is to end discrimination – no explicit Congressional recognition of diversity as an objective
· Purposivism (dynamic statutory interpretation) (dissent): majority follows precedent to the extent that you change it to make it seem legitimate
· Interpretation of statute historically grounded – but if fully embrace dynamic posture don’t focus on original intent—try to get statute to solve problems of today’s movement
· Congress didn’t mean to remedy discrimination and then turn a blind eye to the factors that play into it for the future

· Also says Weber isn’t a litmus test/dividing line

CANONS OF STATUTORY INTERPRETATION
Latin canons

1. Noscitur a sociis – “it is known by its associates”

a. Interpret ambiguous words in light of the less ambiguous words that accompany it

2. Ejusdem generic – “of the same kind, class, or nature”

a. When a general word follows (or is followed by) specific words in a list, the general is restricted to objects similar to the specifics

3. Expressio unius – “inclusion of one thing indicates exclusion of the other”

a. When a statute lists certain things, it intended to exclude all others

1. i.e. Holy Trinity creating exception

Grammar canons

1. Punctuation

a. Congress presumed to follow known punctuation standards – placement is meaningful

b. Critical to know difference between a semi-colon and a comma

2. And vs. Or

a. ‘And’ denotes something required

b. ‘Or’ means in the alternative

3. May vs. Shall

a. ‘May’ usually expressed a preference

b. ‘Shall’ is usually mandatory – excludes discretion
Textual coherence canons

1. Read each provision in context of the whole act
2. Avoid interpretations that would leave sections of act superfluous

3. Be consistent in interpretation

a. With other provisions in statute

b. With structure of statute

c. Presume Congress uses same term consistently in different statutes

4. Avoid revoking a law, if possible

5. Avoid constitutional questions, if possible

6. Avoid broad readings of provision, if Congress has provided for it elsewhere

7. Presumption against finding exemptions in a statute which has none

Continuity in law canons
1. Assume Congress doesn’t significantly alter legal rights and obligations without an explanation

a. i.e. dog didn’t bark rule

2. Very strong stare decisis presumption for precedent interpretation of statutes

3. When Congress borrows a statute, it does so along with previous interpretations of that statute

4. Consider unbroken line of lower court decisions interpreting statutes, but they aren’t decisive
Inter-statutory canons

· Treatment of later amendments

Inter-institutional canons

· Relationship between two statutes – one general and one specific

· Inferences to be drawn from Congress’ failure to amend something after the court has interpreted it
SOURCES FOR STATUTORY INTERPRETATION
1. Text (including title of statute, preamble text)
2. Legislative history (in order of weight afforded)
a. Committee reports

b. Sponsor statements

c. History of bill, rejected proposals

d. Floor and hearing colloquy

e. Views of non-legislative drafters

f. Legislative inaction

g. Subsequent legislative history

3. Real history
4. Public policy or practical concerns

5. Use of words elsewhere in…

a. Statute

b. Area of law

c. Congressional debates

6. Common law prior to enactment

7. Possible outcomes (outcome-driven results)

8. Dictionary definitions

9. Ordinary parlance

10. Canons of statutory interpretation
Part Two: Administrative Law
Administrative agencies are created by Congress – have their origin in legislation and Congress controls them

Roles of administrative agencies as enforcers

· Quasi-court – decisionmaker

· Quasi-prosecutor/police – bringing cases for decision

( If an agency playing both roles, have serious due process problems

· Yet there are agencies in which both prosecutorial and decisionmaking functions exist in the same agency 

· i.e. NLRB ( has a prosecutorial arm and an adjudicatory arm also called NLRB

· But APA mandates that two functions be separated within agency
· Quasi-legislature
· Taking a general commitment and actualizing it through specific set of policies that the agency proposes to effectuate general purpose of Congress

Courts vs. agencies

· Justification of agency’s existence (i.e. NLRB)

· Expertise over NLRA (agency is statute-specific)

· So maybe agency should make all the rules

· Political accountability

· Agency is accountable to Congress, but not really politically accountable to public
· So perhaps leave it up to the legislature to listen agency if it chooses, make agency’s role more advisory

· Agency isn’t directly under Pres—but Pres does have nomination power

· Appropriate procedure

· Expertise and political accountability are basic seams of both parts of the courts
· 1st part – why courts interpret statutes

· Courts’ assessment of process failures in Congress

· Decisions by Congress that Congress claims to have expertise to make, but courts through statutory canons take policy-making discretion away from Congress

· 2nd part – courts deciding whose interpretation of a statute ought to govern

· Do courts defer to agency heads or the ALJs as having the expertise worth deferring to?
· Often Congress, the courts, and Pres will be fighting out their battles with the agency in the middle
	
	Formal (court-like)
	Informal

	Adjudication
(backward-looking)
	Resolving individual claims via court-like proceedings

i.e. have specific rights under a statute—formal adjudication will involve a backward-looking judgment as to whether preexisting rights were violated
	Everything else—any decision by an agency about what to do in a particular case 

NOT USEFUL!

	Rulemaking
(forward-looking)
	NEVER HAPPENS!

Exists in the APA—but basically doesn’t exist in the world
	Also called “notice and comment” rulemaking

A process in which an agency proposes a new policy for the future—forward-looking


· Should it matter for purposes of what courts do what kinds of procedures agencies use?

· Formal Adjudication (i.e. NLRB decisions, ALJ making a decision, etc)
· Should courts think adjudication is the most reliable means of making judgments, because that is what agencies they do?  

· Or should they think adjudication is what they know how to do, so if an agency is adjudicating it isn’t really exercising expertise, b/c it’s doing that court’s job less well?

· Informal Rulemaking (i.e. notice and comment rulemaking)
· Looks like legislation—not limited to the facts of the case ( so should courts be friendly to rulemaking, because it’s outside of their expertise?

· Or if it looks like legislation, and looks like a interpretation of a statute but it’s the job of courts to say what the law is—and therefore the agencies are trying to do the courts’ job?

· Informal Adjudication (i.e. what is appropriate tariff classification?, Overton Park)
· Should courts say they should respect expertise and accountability in informal adjudication because agencies make so many such decisions every day?

· Or should they view them as decisions made by underlings, who can’t possibly be stating “agency policy” because that gets made by policy-makers, not these guys who are just applying existing rules?
· Formal Rulemaking (never used) 
JUDICIAL REVIEW OF LAW (AGENCY STATUTORY INTERPRETATION) 
Traditionally, court showed a great deference to agency statutory interpretation—they are the ones with the expertise, who ultimately need to make the statute work 

· See Warren’s opinion in Udall v. Tallman (1965)

1st question ( is agency allowed to do what it did? (Mead)

2nd question ( did agency interpret the statute correctly? (Chevron, Skidmore)
General Electric Co. v. Gilbert (US, 1976)

· Court declined to defer to EEOC’s position because:

· Title VII didn’t give it rulemaking authority

· Regulation promulgated eight years after Title VII passed, not contemporaneously 

· Contradicted earlier agency opinion

· Under public choice theory – idea that leg wants to defer tough questions to agencies to avoid hard choices

· Court didn’t think EEOC was expert, and perhaps captured by civil rights groups

· Deferring to the extent that EEOC was persuasive – must convince court it was right

Skidmore v. Swift & Co. (US, 1944)

· Agency deference ( it does constitute a body of experience and informed judgment to which courts and litigants may properly resort for guidance.  The weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later pronouncements, and those factors which give it power to persuade, if lacking power to control.
· Court creates two-step process for determining deference

· Step 1: Is there law giving the answer?

· Step 2: Fact-specific inquiry

· Look to what the agency said and how it said it
· Look to what the agency tells us about how to make this inquiry
· Creates standards-based approach to the question of deference ( will defer to the extent it is persuaded
· What agency has done – thoroughness of its consideration
· Extent of the agency to regulate

· Whether decisionmaking was through formal processes – validity of reasoning
· Agency expertise – and expertise in regard to question presented

· Political accountability

· Consistency with earlier and later rules

· Arguments on other side 
· Think of like BIA guidelines – non-binding but on point ( how should court treat agency’s interpretation?

Chevron, USA v. Natural Resources Defense Council (US, 1984)

· Standard of deference where agency has interpreted a statute:

· Step 1: Has Congress directly spoken to the precise question at issue?

· If yes, court must defer to Congress’ intent as to that question (using traditional tools of statutory construction) – and that is the end of the matter
· If no (statute is silent or ambiguous), Court doesn’t impose its own interpretation but tries to discern whether agency interpretation is consistent with Congress’ intent (step 2)
· Step 1 involves trying to discern Congress’ intent – have to deal with all the problems from the statutory interpretation section

· Step 2: Is the agency’s interpretation based on a permissible construction of the statute?
· Even if it isn’t the interpretation the Court would prefer, defer to agency interpretation so long as it is “reasonable” (not arbitrary or capricious)

· Most cases that get to step 2 result in deference

· If agency interpretation found unreasonable, court will remand back to agency

· Court says for purposes of deference it doesn’t matter why Congress left ambiguity 

· Could be an explicit or implicit delegation to agency – irrelevant 
· Judges’ attitudes towards agencies come into play in both steps

· Court gets to decide whether there is ambiguity – court’s attitude towards agencies (or at least the agency involved) may affect its answer

· If don’t like gaps, will focus on Congressional intent, likely ignoring the fact that Chevron says it doesn’t matter what form the delegation has taken

· Scalia/Textualists use their own methods to erase ambiguity

· If deference-minded, will stress phrase “directly spoken to the precise question at issue”

· Stevens, etc use methods to create ambiguity

· Courts have treated Chevron as being agnostic – embodies whatever view of statutory interpretation they want to follow

Ways of looking at deference question (
1. Chevron: Two categories of the world – defer if reasonable or don’t defer

a. Absolutes – so how you draw the line between them is very important

2. Skidmore: Have a world in which you either defer a lot, defer a little, or don’t defer at all

a. Can afford to be fuzzier because of the middle ground

Which statutes/which kinds of administrative decisions are given Chevron deference, and which are still in the world of Skidmore deference?

· Chevron deference for agencies which Congress intended to have power to bind courts, or agencies with precedental value because of:

· Relative expertise

· Appropriate procedures (formal, notice-and-comment, data collection, specificity)

· Consistent application within agency
· If agency has changed its mind, deference should still be given if Chevron step 2 “reasonableness” is a kind of bounded deference (range of possible answers)
· This differs from Skidmore
· If precedental value turns on Congress entrusting the agency to administer the statute, then have a question as to how we know whether Congress has done so

· Chevron doesn’t answer this question

· Courts do some work on their own in determining who gets Chevron deference and who doesn’t

· Battle about legislative history makes a distinction between the two views necessary

· Many courts hold off on looking at leg history until get to Chevron step 2

· But under Skidmore, all mushed together

Pittston Coal v. Sebben (US, 1988)

· Example of Chevron step 1 ( both sides say “there’s no ambiguity here” and “read the statute my way”
· Maybe they are trying to get the law right, and aren’t persuaded by the outcome

· Or maybe they don’t care about the outcome at all, and their commitments are methodological 

· i.e. Scalia methodologically committed to the idea that this is something the courts get to decide – he says Congress has directly spoken to the question at issue
· Scalia (majority): utilizes Chevron – ambiguity hard to find for textualist (looks word up in dictionary)

· Stevens (dissent) actually skips step 1 and applies step 2 reasoning ( concludes that Secretary’s reading was reasonable and is entitled to deference
· Says the other side didn’t use all of the traditional tools of statutory interpretation – so they came up with an answer, but it isn’t the right one

· Argues that in order to depart from an agency’s reasonable view, court must be convinced that Congress meant something other than what the agency thinks it meant

US v. Mead Corporation (US, 2001)

· Issue: should customs tariff regulation be given judicial deference?
· Can phrase question as asking how much Chevron changed existing law, and whether Chevron contemplated the continuing life of Skidmore or not

· Did Chevron mean to be the only kind of deference?  Or create a new category of deference for certain cases?

· Holding: Agency rules, which aren’t authorized by Congressional mandate or passed through a formal notice-and-comment practice that would trigger Chevron analysis, may still be granted deference under Skidmore.

· Mead creates a step zero ( does agency have the authority to do what it did?
· If no Congressional intent to delegate interpretation to agency, get to Skidmore
· If end up with something outside of formal adjudication or informal rulemaking, then Chevron doesn’t apply

· Could also view as Court adding a bifurcated middle step into Chevron analysis ( odd standard about deciding if Chevron applies through looking at power to engage in formal decisionmaking and use of that power – but other indicators as well (express or implied delegation)
· Ambiguity?

· (a) Formal procedure? (b) Something else?

· Defer if reasonable

· Unmasked question ( what category of cases does Chevron apply to?

· Court doesn’t flag this as a question—says every time an agency imposes a fine, makes a customs ruling, etc, statutory interpretation is going on (implementation of agency’s interpretation)

· Scalia’s dissent ( defending the Chevron he had come to know and practice – statute is always clear enough so the appropriate level of deference is usually none
· Says no way courts are going to have any consistency applying the fuzzy standards-based approach to deference that majority gives us

Review of agency decisions of law ( 

· Ask what kind of agency posture you are in before you interpret the statute
· Interpretation of statute will be reflected by what role you think different elements of statutory interpretation play
· Start inside Mead to place the decision categorically ( does the agency have statutory authority to do what it’s doing?  (doesn’t matter if Congress’ delegation to agency is implicit or explicit – just argue that the gap might mean a delegation**)
· After Mead, can say case either Chevron or Skidmore applies
· If the agency is authorized to use formal adjudication or formal/informal rulemaking, Chevron applies
· Chevron step 1: is Congress’ intent clear?
· Chevron step 2: if it’s not clear, is the agency’s interpretation reasonable?
· If the agency is using informal adjudication, then ask
· Did Congress show intent to delegate authority to agency to make binding rules? 
· If yes, apply Chevron
· If no evidence that Congress intended to give authority to agency to pass binding rules, apply Skidmore 
· Under Skidmore, sliding scale in which the agency could receive no deference or some deference
· Even if agency has statutory authority, has it made an acceptable policy determination / exercised its discretion appropriately?
· Apply arbitrary and capricious standard of review unless statute says otherwise
· Has the agency property found the facts?
· Formal fact-finding: substantial evidence standard of review
· Informal fact-finding: arbitrary and capricious standard of review
· **there is an ambiguity in this step ( unclear whether determination of whether or not agency gets Chevron deference has to do with whether Congress’ delegation is implicit or explicit, or has to do with whether you like what the agency is actually doing (rulemaking, adjudication), or both
· Look first at what the agency is doing, but also look at what authority Congress gave the agency
· One question will usually be clear – so if other one isn’t, note than it is ambiguous based on facts ( flag this ambiguity
American Federation of Gov Employees v. Veneman (US, 2002)
· Court says Chevron deference isn’t appropriate because there was no formal adjudication or notice-and-comment rulemaking

· Applies Skidmore deference and new procedure is found to be reasonable 
Smith v. City of Jackson, Miss (US, 2005)

· Issue: is Griggs’ disparate impact theory of recovery cognizable under the ADEA

· Holding: ADEA does authorize recovery in disparate impact cases comparable to Griggs
· Plaintiff doesn’t win though – hasn’t identified any test, requirement, or practice that adversely affects older workers, and clear that plan was based RFOA (reasonable factors other than age)

· Reasonableness doesn’t require selecting a plan that doesn’t result in disparate impact

· Just requires that plan selected must be one of the reasonable options
· Stevens (majority) doesn’t address the Chevron/Mead deference issue
· Scalia (concurrence) says Chevron deference is appropriate here (because there was notice-and-comment rulemaking) – and gets court to the right result 

· Deferential to agency – but only as to the applicability of a disparate impact standard, not with respect to what that standard ought to be

· O’Connor (concurrence) says Mead and Chevron aren’t relevant here because no deference

· Doesn’t see the agency has having done or said anything on point, so nothing to defer to

· Neither side talking about what Griggs meant, neither looking at judicial precedent, because both sides talking about statutory language, agency action, etc.

Different standards of review for different things that agencies do

· Not always clear what kinds of things the agency is understood to be doing

· See phrases like: substantial evidence, arbitrary and capricious, “reasonableness”

· Standards of review

· Also have thinks like: fact-finding, statutory interpretation, policy-making, exercises of discretion, findings of “law,” mixed findings of law and fact
· All kinds of things that agencies get caught in the act of doing

· Can sometimes match these up with the first line

· i.e. substantial evidence standard ( officially applies to agency fact-finding

· But not always clear where fact-finding stops and lawmaking begins
JUDICIAL REVIEW OF AGENCY ‘FINDINGS OF FACT’ 

Different ways that agencies do things:
· Formal adjudication / formal rulemaking

· “Substantial evidence on the record as a whole” standard of review applied 
· Substantial evidence = such relevant evidence as a reasonable mind might accept as adequate to support a conclusion (not really looking at procedure)
· Same standard courts use to review jury verdicts

· So apply Universal Camera’s “critical mood”

· Informal agency fact-finding gets reviewed under the “arbitrary and capricious” standard
Example of fact-finding procedure (
1. Evidentiary hearing

a. ALJs hear testimony of witnesses, etc

2. Findings then go up to the appointed members of the NLRB (generally sit in panels of 3)

a. Send to the Board a set of findings and conclusions and a very careful description of the testimony

3. Board disagrees

a. Cases adjudicated by NLRB skip district court and go to Court of Appeals

4. Court of Appeals

a. Has to decide whether to go along with the “fact-findings” of the NLRB – who themselves have not gone along with the “fact-findings” of the ALJ
Universal Camera Corp. v. Labor Board (US, 1951)

· SC making a decision about what Courts of Appeals are supposed to do in cases of NLRB factual determinations
· NLRB ordered a petitioner to reinstate with back pay an employee found to have been fired because testified in another proceeding under NLRB

· Evidence was conflicting and Board overruled ALJ’s findings of fact

· This is a factual question ( why was he fired?

· Frankfurter (majority): reviewing court should set aside a decision when it cannot find that evidence supporting the decision is substantial
· This opinion is impenetrable and bizarre ( told there is a “substantial evidence on the record as a whole” standard, but aren’t really told what that means
· Know it means more than court acting as agency doormat – need more judicial power/suspicion

· Know it doesn’t mean agency is bound by ALJ’s fact-findings unless it finds them erroneous

· In the end, no set formula about this standard – depends on what you think of the agency

· Sets up “critical mood” standard
· More judicial suspicion of agencies / more judicial power

· In practice not very different from hard look doctrine (under a&c review)

·  Concurrence ( separates different levels of inference from the facts
· When it comes to credibility-based determinations (i.e. what a witness specifically said), Board has to go with what ALJ says

· Not an exercise of expertise or legitimate policy-making

· Secondary inferences are facts that examiner inferred from facts orally testified – board is allowed to reject them if it thinks they aren’t reasonable

· Board given a lot of room to draw inferences about what happened, as long as there isn’t direct testimony on point

· Court then needs to defer to agency when determining if the NLRB used the proper kind of deference with regard to ALJ’s findings/inferences

· General interpretation is that agencies are on the thinnest ice when disagreeing with credibility findings of their own examiners, and basing their decisions on this disagreement
· ALJ ultimately gets to make credibility determinations – and therefore has a lot of power

Seems like court is saying agencies will receive more deference if act court-like – but agencies aren’t going to want to see themselves this way, because they are supposed to be policy-making bodies with expertise

Allentown Mack v. NLRB (US, 1998)

· Formal adjudication – findings of “fact” – so standard is substantial evidence on the record as a whole
· Case is about ( what does evidence mean for purposes of this test?

· Scalia (majority): board must articulate and observe clear legal standards, such as good-faith reasonable doubt and preponderance of the evidence

· Court must defer to board if rational and consistent with the act

· Court here attacking the agency’s way of doing business ( judicial review of agency lack of clarity and consistency
· There are boundaries on what courts can do as far as requiring agencies to proceed in a certain way – here Board is allowed to use formal adjudication 

· Scalia would prefer that Board engage in rule-making – but his next preference is that they use language that acts like rules, or at least do ordinary fact-finding with no thumbs on the scale

· What is really going on is a critique of the way the Board chooses to do its policy-making
· Board not enacting clear rules on protection of labor stability, but policy-making through the use of quasi-evidentiary presumptions

· Agency trying to fuzzy the language of its rule-making so it can get away with policy-making (and the Court doesn’t trust agency’s policy decisions)

· Breyer (dissent): supports agency’s findings because they don’t show objective reasonable doubt

· Says majority fails to look at ALJ’s conclusions, fails to consider all evidence, and ignores board’s administrative interpretations

· Case is ultimately included ( problematize what evidence means for purposes of substantial evidence test

· Scalia defining what he thinks evidence means, how evidence should be interpreted – essentially says the ALJ was wrong to exclude certain evidence 

· Review of substantial evidence therefore based on what Court thinks needs to be part of the record as a whole

· But shouldn’t this really be left to the ALJ/Board? – it’s a discretionary decision

Scalia’s opinion goes to the heart of the question of what we expect from the administrative state – purports to deal with facts, but goes to far deeper policy issues

· Scalia’s concept of fact-finding is shaped by his antipathy toward the presumptions the Board makes

· Looking at agency’s entire policy (3 options for employer to take when want to know if employees support a union or not)

· Agencies generally understand themselves to be experts and apply what they know to inferences they draw – don’t like being treated like jurors who need to stick with rigid rules

· Line drawn between facts, policy judgments, and purposes is very unclear

· Scalia wants to make rule-making extremely difficult for the agency – wants to set the standard at that of a jury

· But Malamud says this strips away the whole purpose of the agency

· She says Scalia shows no respect for the agency – at base level of this opinion court is critiquing the NLRB

· Underlying Scalia’s whole point seems to be a plea to the NLRB to make regulations and not make laws through decisions

Fact-finding/policymaking often blend together ( will have to argue both ways on the exam

· If say it is a blend (both apply), then arbitrary and capricious standard applies

· Otherwise argue both ways and apply both standards, separately

JUDICIAL REVIEW OF AGENCY DISCRETION (POLICY DECISIONS)
A policy decision determines whether regulation is necessary or desirable and what regulation or form of regulation is appropriate ( informal rulemaking!
· Arbitrary and capricious standard ( apply “hard look” doctrine
· Did the agency apply the correct legal standard?
· Did the agency make a clear error in judgment?
· Did the agency consider the relevant factors according to the legal standard?
· Including other alternatives suggested by the record
· Did the agency consider alternatives to their proposal?
· i.e. if agency relies on factors which Congress hasn’t intended it to consider, fails to consider an important aspect of the problem, offers an explanation that runs counter to evidence, or is implausible ( then standard not met
What type of evidence might work here as evidence of process?

1. Expert reports

2. Correspondence between agency and groups or agencies and municipalities

3. Internal memos, emails, notes on documents

4. Could be negative stuff, i.e. allusions to impressible factors 

5. If it was totally informal, and no agency findings, court will subpoena agency staff and interview them

a. Court is reluctant to buy the post hoc explanations that people give
Citizens to Preserve Overton Park v. Volpe (US, 1971)

· Case dealing with the arbitrary and capricious standard of review – applies to informal adjudication
· An agency’s action must be set aside if it is ‘arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law’ or if the action failed to meet statutory, procedural, or constitutional requirements.
· Applied in terms of the “hard look doctrine” – stringent way of handling a&c standard

· Wants to be able to assure that agency considered what it was supposed to consider

· Blackmun acknowledges that court is asking agency to do something that is largely impossible – but asks it anyway
· Court essentially creating an incentive for all other agencies to create a record for their decision by setting a standard process for agency action

· How should agency reach its decision?

· Have the statutory legal standard

· Court will check whether the agency considered the relevant factors according to the relevant weight the statute intends to give them

· And didn’t consider irrelevant factors (i.e. corrupt reasons, administrative costs, desire to speed up project, etc)

· What should agency give to court?

· Has to produce enough evidence to satisfy court – put together the kind of record that will stand up to this searching review

· Sharper the standard of review, the more complete the record has to be

· Here in the default category of informal adjudication (aka everything else)

· Agencies are supposed to have flexibility as to what procedures/standards they use

· Courts aren’t supposed to add procedural requirements in addition to those that the statute requires

· But court nevertheless says that agency has to be more formal, because its “inquiry into the facts is to be searching and careful” 

· Court also identifies category of cases in which judicial review is precluded b/c there is “no law to apply”

· Exception for action “committed to agency discretion” – but this is a narrow exception, applicable only where statutes are drawn in such broad terms that there is no law to apply (means statute was drafted so that it can mean many different things)

· This is essentially a null set – court can always creatively find law to apply to anything

· But on rare occasions, the nondelegation doctrine is applied and statutes are invalidated due to vagueness
NONDELEGATION DOCTRINE
Constitution vests all legislative powers in Congress, but doesn’t explicitly say they can’t delegate authority

· Congress has to have been specific enough to create some sort of “intelligible principle” to guide the action of the agency

Goals of doctrine

· Promotes “rule of law” values by giving a sense of what is permitted and forbidden

· Encourages lawmaking through deliberative legislating: limits tyranny of gov, and provides window into process for public

( Malamud thinks this doctrine is silly – nothing is going to get struck down so don’t worry about doctrine
Only need to worry about the distinction between the “no law to apply” approach and Chevron approach

· Chevron/Mead analysis applies where agency is doing “statutory interpretation”

· Mead ambiguity ( limited deference

· Chevron ambiguity ( quite a bit of deference

· Overton Park “no law to apply” approach is involved when an agency is acting in the exercise of discretion

· No judicial review

· Prosecutorial discretion – typically ministerial action

· i.e. agency’s decision not to act in a particular policy area, or decision of a prosecutor not to charge in a particular case

· Malamud ( isn’t everything statutory interpretation?  So much of what goes on in administrative state is blended, hard to determine what is legislative and what isn’t
Motor Vehicle Mfrs. Assn. v. State Farm (US, 1983)

·  “Arbitrary and capricious” standard further explored 
· Part of analysis is ( whether or not agency considered what it was supposed to / whether it considered factors that it was prohibited from considering
· Did the agency respond to al the concerns raised in the record about whether its decision met the statutory standards?

· Layered on top of regulatory history where agency adopted then abandoned a regulation

· Agency is being criticized here for choosing to rescind without clearly articulating its justification
· No clear record of why agency decided to rescind – rather than amend – regulation
· Agency didn’t consider alternate ways of achieving its objective 

· Agency rescinded regulation in a less bureaucratic method than when they adopted it

· Has to do as thorough a job justifying changed position as you did when you came up with that position

· Holding: agency has failed to offer the rational connection between facts and judgment required to pass muster under the arbitrary and capricious standard

· Back into the hard look doctrine ( deals with question of what should be the effect under the doctrine of an agency having changed its mind re: interpretation of a statute
· Judicial review highly procedural – not saying agency couldn’t have concluded that de-regulation was the answer, but saying it didn’t explain its decision clearly enough

· About the process of the decision – and not the decision itself

· Court uses its own intuition about what the relevant factors are when determining whether the agency has considered them sufficiently or not

· Court purports to be deferential to agency, but objects to what agency has done in terms of agency’s exercise of its own judgment

· Arbitrary and capricious standard not very deferential

· Playing around with what is fact and what is inference

· Court either using its own expertise rather than agency’s

· Or telling agency to do a better job explaining its reasoning

· Agency process failures (note that court is giving a lot of credit to its own intuitions) ( says agency failed to show a rational connected between facts found and the choice made – no “reasoned analysis” for its decision
· Agency listening too hard to the desires of the industry

· Agency assuming facts about how the public will respond

· Agency inventing post-hoc rationalization to defend its rescission

· In the face of scientific uncertainty, what is an agency to do?

· Malamud ( how easy is it to produce sufficient clarity?  

· Every reason will trigger counter-reasons from opposition

· Expecting high levels of clarity may cause the policy-making process to be essentially ground to a halt

· Libertarians would say this is good – the harder it is for agencies to do things, the less they will do – and less regulation is good

· Different theories about whether imperfect regulation is better than no regulation at all

· Have to be careful whether we are assuming that we know what the public interest is

· Need to pay attention to the cost-benefit analysis being done

Agency review
Compare/contrast the ways the three branches oversee the regulatory state, and the tools they use to control it

· Executive oversight

· Little law to apply
· Strategic game where executive makes a judgment call

· Executive orders – flat out political pressure on an agency

· Fuzzy how much Pres can do – courts haven’t spoke to the issue very often

· i.e. cost-benefit analysis order – requires Executive agencies to prepare analyses of proposed regulations, to ensure clarity and cost effectiveness
· Are to indicate alternatives considered and economic costs/benefits weighed

· OMB (Office of Management and Budget) ( sort of oversight agency under Pres’ control

· Can slow down legislation substantially – agencies must submit proposals for “significant” legislation
· Reorganize agency / appoint agency heads

· Congressional oversight

· Legislate with greater specificity

· i.e. pass laws that are more clear, less chance of finding ambiguities

· Controls agency purse strings

· Can starve agency completely, or put conditions on the money it gives

· Specifies what procedures the agency is allowed to use

· No more legislative veto (was removed by INS v. Chadha)

· But do have CRA (Congressional Review Act) – essentially a veto, but is constitutional because it goes through bicameralism and presentment 

· Gives Congress the opportunity to oversee and review “any major regulation”

· Congress leaves itself a way to nix agency action, so legislative veto not completely dead in practice

· Congressional committees

· Congress can also retake power from OMB

· Can stop passing statutes that give OMB regulatory authority

· Can include statutory language which prohibits the agency from considering particular factors which OMB would otherwise require of agencies

· Can remove statutory ambiguities

· Judicial oversight
· Reviewability – on exam presume courts will be able to review agencies
· Picking the doctrine
· Sometimes can argue agency is doing either fact-finding or policymaking in same case (i.e. Allentown Mack)
· If you think more than one type of review is possible, include both
· Review of agency decisions of law
· Comes up if agency issues regulations that define terms that Congress left open
· Sometimes can derive how agency is interpreting statute from what it is doing
· i.e. if agency is acting a certain way, assume that it thinks it has statutory authorization to do what it’s doing
· Review of agency fact-finding
· Substantial evidence review ( critical mood
· Only applies to formal adjudication (pure fact-finding), unless Congress expressly says that another type of agency action will be reviewed under substantial evidence standard
· Review of agency action/policymaking
· Arbitrary and capricious review ( hard look doctrine
· Catch-all – everything presumed to be reviewable under a&c standard unless one of the above standards clearly applies
Less regulation may be a good or bad thing, depending on your view of the legislative process

TA Exam Pointers (
1. Read statutory language very closely

a. Pay particular attention to and vs. or

2. Come up with your my personal theory of statutory interpretation

3. Also come up with my own theory of institutional competence
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